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RESPONDENT’S BRIEF

Issue
Has Perez failed to establish that the district court abused its discretion by ordering that
his unified sentence of 10 years, with three years fixed, imposed upon his guilty plea to felony
DUI, run consecutively to his sentence in Cassia County case number CR-2014-3176?

Perez Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Perez was on probation for two separate felony DUI convictions (Minidoka County case
number CR-2010-377 and Cassia County case number CR-2014-3176), and had been consuming
alcohol on a regular basis, when he again “‘planned to drink’” over the weekend, drove to the
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store – although he “‘did not have a license’” – and purchased alcohol, drove to a coworker’s
house and consumed the alcohol, and then, while driving home, he “‘had the bright idea of going
to Chevron to buy more beer.’” (PSI, pp.7-8, 15-17, 24. 1) An officer observed Perez swerving
in and out of his lane of travel and initiated a traffic stop. (R., p.15.) Upon contacting Perez, the
officer noted that his “speech was slurred,” his “motions were delayed,” and he had an open
container of beer in the center console cup holder of his vehicle. (R., p.15.) Perez could not
maintain his balance, was unable to complete field sobriety tests, and refused to submit to a
breath test. (R., p.15.) The officer obtained a “blood draw warrant” and transported Perez to the
hospital for the blood draw, which revealed a BAC of 0.275. (R., p.15; PSI, p.6.)
The state charged Perez with felony DUI (prior felony DUI conviction within 15 years),
and later filed a motion to amend the Information to add a persistent violator enhancement (R.,
pp.63-65, 96-102). Pursuant to a plea agreement, Perez pled guilty to felony DUI; the state
withdrew the motion to amend the Information and agreed to recommend a unified sentence of
10 years, with five years fixed; and Perez waived his rights to “file a Rule 35 motion regarding
the initial Judgment (except as to an illegal sentence)” and to “appeal any issues in this case,
including all matters involving the plea or the sentence and any rulings made by the court” unless
the court exceeded the five-year determinate portion of the sentence recommended by the state.
(R., pp.105, 116 (parenthetical notation and emphasis original).) The district court imposed a
unified sentence of 10 years, with three years fixed, and ordered that the sentence in this case run
consecutively to Perez’s sentence of seven years, with two years fixed, in Cassia County case
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PSI page numbers correspond with the page numbers of the electronic file “Supreme Court No.
45786 Gerald Perez Confidential Exhibits.pdf.”
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number CR-2014-3176.

(R., pp.120-25.)

Perez filed a notice of appeal timely from the

judgment of conviction. (R., pp.129-32.)
“Mindful that the combined fixed portions of both sentences – five years – does not
exceed the fixed term recommended by the State pursuant to the plea agreement,” Perez
nevertheless asserts that the district court abused its discretion by ordering that his sentence in
this case run consecutively to his sentence in Cassia County case number CR-2014-3176, in light
of his age (35 years old at the time of sentencing), alcohol abuse, family support, work ethic, and
acceptance of responsibility. (Appellant’s brief, pp.3-6.) Perez’s appeal should be dismissed
because he specifically waived his right to appeal his sentence when he entered into the plea
agreement.
The waiver of the right to appeal as a component of a plea agreement is valid and will be
enforced if it was made voluntarily, knowingly and intelligently. State v. Murphy, 125 Idaho
456, 872 P.2d 719 (1994).
Pursuant to the plea agreement, signed by Perez, Perez waived his right to “appeal any
issues in this case, including all matters involving the plea or the sentence and any rulings made
by the court” unless the district court exceeded the five-year determinate portion of the state’s
sentencing recommendation. (R., p.116 (emphasis original).) The plea agreement does not
include a provision requiring the state to recommend that Perez’s sentence in this case run
concurrently to any other sentence, nor does Perez’s waiver of his right to appeal include a
provision allowing him to appeal his sentence if the district court exceeded a recommendation
for a concurrent sentence. (R., p.116.) Additionally, the parties did not address any such
provisions at the guilty plea hearing, at which time the district court found that Perez had entered
his plea knowingly, voluntarily, and intelligently – a determination that Perez has not challenged
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on appeal. (10/11/17 Tr., p.11, Ls.8-14.) At sentencing, neither of the parties specified whether
their recommendations were for concurrent or consecutive sentences. (12/18/17 Tr., p.8, L.3 –
p.11, L.17; p.14, L.23 – p.15, L.3.) The district court imposed a unified sentence of 10 years,
with only three years fixed – a lesser determinate sentence than the one recommended by the
state. (R., pp.120-25.) Furthermore, Perez acknowledges that, even when his sentence in this
case is run consecutively to his sentence in the Cassia County case, “the combined fixed portions
of both sentences – five years – does not exceed the fixed term recommended by the State
pursuant to the plea agreement.” (Appellant’s brief, p.3.) Because the district court did not
exceed the five-year determinate portion of the state’s recommendation, Perez did not retain his
right to appeal. To allow an appellate challenge in these circumstances would allow Perez to
evade the appeal waiver in his plea agreement. Because Perez specifically waived his right to
appeal his sentence, he cannot challenge his sentence on appeal and his appeal should be
dismissed.
Even assuming that Perez did not waive his right to appeal his sentence, he has still failed
to establish an abuse of discretion. Idaho Code § 18-308 authorizes the district court to impose
consecutive sentences.

Whether the sentence for one crime should be consecutive to the

sentence for another is a decision within the sound discretion of the trial court. State v. Helms,
130 Idaho 32, 35, 936 P.2d 230, 233 (Ct. App. 1997); State v. Elliott, 121 Idaho 48, 52, 822 P.2d
567, 571 (Ct. App. 1991). When evaluating whether a sentence is excessive, the court considers
the entire length of the sentence under an abuse of discretion standard. State v. McIntosh, 160
Idaho 1, 8, 368 P.3d 621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226
(2008). It is presumed that the fixed portion of the sentence will be the defendant’s probable
term of confinement. State v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a
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sentence is within statutory limits, the appellant bears the burden of demonstrating that it is a
clear abuse of discretion. McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To
carry this burden the appellant must show the sentence is excessive under any reasonable view of
the facts. Id. A sentence is reasonable if it appears necessary to accomplish the primary
objective of protecting society and to achieve any or all of the related goals of deterrence,
rehabilitation, or retribution. Id. The district court has the discretion to weigh those objectives
and give them differing weights when deciding upon the sentence. Id. at 9, 368 P.3d at 629;
State v. Moore, 131 Idaho 814, 825, 965 P.2d 174, 185 (1998) (court did not abuse its discretion
in concluding that the objectives of punishment, deterrence and protection of society outweighed
the need for rehabilitation). “In deference to the trial judge, this Court will not substitute its view
of a reasonable sentence where reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368
P.3d at 628 (quoting Stevens, 146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a]
sentence fixed within the limits prescribed by the statute will ordinarily not be considered an
abuse of discretion by the trial court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d
323, 324 (1982)).
The maximum prison sentence for felony DUI is 10 years. I.C. §§ 18-8005(6), -8005(9).
The district court imposed a unified sentence of 10 years, with three years fixed, which falls well
within the statutory guidelines.

(R., pp.120-25.)

On appeal, Perez contends that “the

consecutive nature of his sentence is unreasonable” in light of his age (35 years old at the time of
sentencing), alcohol abuse, family support, work ethic, and acceptance of responsibility.
(Appellant’s brief, pp.3-6.) The consecutive nature of Perez’s case is appropriate in light of
Perez’s ongoing disregard for the law, the terms of community supervision, and the safety of
others, and the danger he presents to the community.
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Perez’s criminal record demonstrates his disdain for the law. He began violating the law
at age 14 by consuming alcohol and using marijuana. (PSI, p.24.) He was subsequently
adjudicated for carrying a concealed weapon, minor in possession, and failure to
purchase/invalid driver’s license (amended from DWP). (PSI, pp.8-9.) Perez continued to
disregard the law as an adult – his record includes convictions for malicious injury to property,
minor in consumption, seven convictions for minor in possession, battery (amended from
battery-domestic violence), three convictions for battery-domestic violence (two of which were
amended from domestic battery/assault with a child present), destruction of a telecommunication
line/instrument, DWP, four convictions for failure to purchase/invalid driver’s license, three
convictions for providing false information to an officer, resisting/obstructing officers, and five
prior convictions for DUI. (PSI, pp.8-13.) Perez has been sanctioned for failure to appear and
for contempt of court on no less than nine occasions, and his record also contains numerous
traffic citations for speeding, failure to use a safety restraint, and failure to provide insurance.
(PSI, pp.9-12, 16.)
Perez has similarly demonstrated a complete disregard for the terms of community
supervision. Following his first felony DUI conviction in 2010, Perez completed a “Traditional
Rider” and was placed on probation. (PSI, p.16.) He subsequently violated his probation, but
his probation was reinstated after he completed a “CAPP Rider.” (PSI, p.16.) Perez then
violated his probation a second time and absconded supervision, but was later continued on
probation. (PSI, pp.16-17.) He violated his probation a third time when he committed a second
felony DUI in the Cassia County case, after which he was placed on probation in both cases.
(PSI, p.17.) While on probation, he “failed to submit to UA’s on numerous occasions” and
consumed alcohol on a routine basis from October 2016 until June 2017, when he violated his
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probation in both of his prior felony DUI cases by committing the felony DUI in this case, which
is Perez’s third felony DUI and sixth overall DUI. (PSI, pp.13-17, 24.)
At sentencing, the state addressed the seriousness of the offense, Perez’s ongoing
decisions to endanger the community by driving while intoxicated, his disregard for the terms of
probation, and his failure to rehabilitate or be deterred despite prior legal sanctions and treatment
opportunities.

(12/18/17 Tr., p.12, L.15 – p.15, L.3 (Appendix A).)

The district court

subsequently articulated its reasons for imposing Perez’s sentence. (12/18/17 Tr., p.19, L.13 –
p.23, L.15 (Appendix B).) The state submits that Perez has failed to establish an abuse of
discretion, for reasons more fully set forth in the attached excerpts of the sentencing hearing
transcript, which the state adopts as its argument on appeal. (Appendices A and B.)

Conclusion
The state respectfully requests this Court to affirm Perez’s conviction and sentence.

DATED this 25th day of September, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 25th day of September, 2018, served a true and
correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
KIMBERLY A. COSTER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.
__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

8

APPENDIX A

1

been set for January.

2

THE COURT:

Pendi ng what?

3

MR. BROWN:

Actually pending this hearing, Your

5

THE COURT:

Judge Brody punted to me?

6

MR. BROWN:

Well, Judge Trib e .

7

THE COURT:

Judge Tribe.

8

MR . BROWN:

Excuse me, Judge But ler .

4

9

10

Honor.

It's been

assigned to Judge Butler because he's the presiding
judge .
THE COURT:

11

I'll have to get back t o

I just wanted t o know where we were on it

12

Judge Butler.

13

because it was mentioned that that was pending .

14

Ms. Lav i n .

15

MS. LAVIN:

16

I don't think anyone would d isagree that the

Thank you, Your Honor .

17

defendant has a serious problem with alcohol.

18

his sixth lifetime DUI, his t hird felony DUI.

This is

In this part i cu l ar case, he admits in the

19

20

presentence report that he knew his wife was going to be

21

gone.

22

got in a car, drove to Walgreens, bought a six pack of

23

16 - ounce beer, and went to a co-worker's house, and that

24

they began drinking at 7:20 p . m. and drank until 10 p . m.

25

He knew he needed to go home because his wife was coming

He knew he didn't have a lice nse, yet he sti l l

12
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1

home.

He chose to get into his car while impa ired,

2

that is what brought us here before the Court today.

and

3

THE COURT:

He was going to stop and get more.

4

MS . LAV IN:

Of course.

5

get more.

6

refused to get a breath test.

7

and blood was taken.

8

back at .2 75.

He wanted to stop and

He was pulled over by the off ic er.

A warrant was obtained,

His blood alcohol content came

The defendant admitted that,

9

He

since his last

10

felony DU I back in 2014,

11

He attended treatment, but once he graduated from that

12

treatment program,

13

he needed to.

14

that cause temptation around others who are drinking

15

alcohol .

16

as defense counsel stated, control the alcohol; however,

17

he was currently on felony probation and was ordered to

18

abstain from alcohol entirely.

20

he didn't attend AA as regularly as

Instead,

in Cassia or the
MS.

21

he put himself into situations

He got to the point where he thought he could,

THE COURT:

19

that he abstained from alcohol.

Is he on probation in the

'14 case

'10 case in Minidoka?

LAVIN:

His current felony probat ion , I am

it would be Judge Butler, which is for the

22

not sure

23

2014 case.

24

THE COURT:

In Cassia?

25

MR.

That ' s correct.

BROWN:

13
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MS. LAVIN :

1

He the n on October 31st took his

2

first drink after being sober at a Halloween party.

3

That behavior continued to escalate into a downward

4

spiral that ended on the night of June 3rd.

5

start d r ink i ng more and more,

6

hiding it f r om his wife, and getting to the point where

7

he was drinking mult ipl e cans of beer each night and

8

continuing to drink while on felony probat i on.

He would

fighting with his fami l y,

State believes that he has had oppor tun i ties to

9

10

h ave t reatment and has chosen to continue to drink

11

alcohol .

12

to drink alcoho l .

13

DUI court would be effective for him at this point.

14

Even the defendant in the presentence investigation

15

report,

16

I'd need.

17

admits that he needs something more tha t than what has

18

been given to him.

19

received to learn how to get over this issue have not

20

he l ped him.

21

needs, wh ich is why the State is recommending a sentence

22

to serve, as stated in the offer.

23

He's been on two riders before and continues
The State does not believe that

says, I think maybe a pr ison sentence is what
I've done rider programs and probation .

He

All these other chances t hat he has

He has not rema i ned sober , which is what he

The State is recommending a sentence of five

24

years fixed, with fi ve years indeterminate, fo r a tot al

25

of ten years to serve .

That's where we're at at this
14
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1

point after five prior DUis and an inability to stop

2

drink ing alcohol.

3

that.

4

So we would ask the Court to follow

In addition, the State will be filing a

5

restitution order in the amount of $100.

6

cover the lab test for the blood warrants .

That is to

7

Thank you .

8

THE COURT:

Any object ion to the restitution?

9

MR. BROWN:

No, Your Honor.

10

THE COURT:

All right.

Mr. Perez, do you have

11

any additiona l

statement you wish t o make or additiona l

12

information you wish to give me in mitigation?

13

THE DEFENDANT:

14

THE COURT :

15

THE DEFENDANT :

Yes, sir.

Okay.
First, I would like to clarify
I'm an

16

that I take full responsibility for my actions .

17

adult, and I alone am to blame for my current

18

circumstances.

19

to protect us and keep order.

20

and I agree that there must be consequences.

21

Furthermore, I also reali z e that a DUI is a ve ry serious

22

offense that puts all of society at risk .

23

man, and I shudder to think about the very real

24

possibility that my wife, one of my sons -- one of my

25

children, siblings, or parents can be a vict i m of a

I recognize tha t our laws are in place
I have broken the se laws,

15
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I ' m a fam il y

APPENDIX B

1

prison away from my wife and kids finds me beyond words;

2

however,

3

ask you please consider my wife and two sons at home

4

when impos ing the length of my prison term.

if the Cou rt finds prison is the only answer,

5

Thank you.

6

THE COURT:

I

Are you fully satisfied with the

7

legal representation which Mr . Full e r and Mr. Brown have

8

prov ided?
THE DEFENDANT:

9

THE COURT:

10
11

Yes.

Do you know of any legal reason why

I should not sentence you today?

12

THE DEFENDANT:

13

THE COURT:

No.

I ' ve actua l ly t hought a l o t about

I t hink your situation illus t rates better

14

your case.

15

than just about any case I've ever handled what the

16

perils of alcohol add iction are.
People say, well,

17

it' s just alcohol.

It's no t

The reality is, at least in my opinion,

18

drugs .

19

conside r ed op inion a f ter a lot of study,

20

addiction i s the most difficult addict i on short of

21

tobacco that we face,

22

other than your health .

Alcoho l addiction poses a great

23

risk to the commun ity.

You talk about hurting your wife

24

or your children or family.

25

rest of us?

is that alcohol

and it is much more destructive

Well, what about all the

We're all at risk because of your
19
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Alcohol addiction is very complex, and it's

1

addiction.

2

very difficult t o address and to deal with .

3

lot of good reasons for that.

4

with -- some of it ' s metabolic .

5

differently in some people than others,

There are a

Some of it has to do
Alcohol is metabolized
in a sense .

Some people can d rin k and have a few social

6
7

drinks and never even come close to being addicted to

8

it .

9

teenagers, and it ' s downhill from there .

Other people, man,

they start drinking when they ' re
And they never
I know

10

can get rid of it completely in their lives .

11

people who have been sober.

12

two years and think it clicked,

13

two.

14

have been sober for 30 years, and I can't have a dr i nk

15

because,

16

again.

17

really never get rid of i t .

18

worked for anybody in terms of rehabilitation from

19

alcohol addiction is to get into some sort of p lan in

20

life, whether it be church, whether it be AA, whether it

21

be some sort of other activity, discipline,

22

whatever, where you get up in the morn ing and say,

23

sober when I get up, and I'm going to be sober when you

24

get t o bed and the next day you start over.

25

how it ' s got to be.

You talk about being sober
I can have a drink or

You found the fallacy there.

if I have a drink,

I know people who

I'm over the edge and gone

That is how difficult the addiction is.

You

The only thing that's ever

li f estyle,
I'm

And that's

Because if you listen to that voice
20
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1

in your head that says, oh,

I can have a drink here.

2

I've been really good.

3

a few drinks, you're gone .

4

before you hit bottom again, but you're gone.

I've been a good boy,

It might take a few months

30-day program doesn't do it .

5

I can have

At this point,

6

you mi ght need something a whole lot more intensive than

7

that .

8

And Ms. Lavin summarized your criminal record.

9

back and stud i ed it, and the thing that impressed me was

Just really worried about where you are in life.
I went

10

20 years ago or 15 years ago most of the things, even

11

though they look like they're alcohol - related,

12

weren't violent,

13

you do when you're young, and you're yahooing.

14

you're doing now doesn't have that element, and you were

15

a hard worker,

16

intelligent.

17

say it to everybody, but you're i ntelligent.

18

very well spoken.

19

and they are excellent.

20

say in court today is excellent.

21

you're on the beam, and you're wasting that.

22

bad that there's collateral damage to what you do .

23

I can't risk, as a judge, there's no type of case I do

24

where I feel the burden of keeping the community safe

25

any more intensely than I do in DUI cases.

they were aggressive,

they

they were what
What

and when you're sober, you're very
I don't see that in everybody, and I don't
You're

I read through your narratives here,
It's worded and stated what you
When you're sober,

21
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It's too
But

Because you

1

get a 4,000 pound deadly weapon under your butt and head

2

down t he road drunk,

3

the hills.

4

life,

the rest of us just gotta run for

I can't let that continues to happen i n your

if I can help it.
I have hope,

5

just because you're smart enough,
But it ' s

6

that maybe you can start putting it together.

7

going to take a great deal of daily discipline for the

8

rest of your life.

9

on to a persistent violator,

Frankly,

if the prosecutor had hung
I would have done what I

10

could to keep you unde r supervis ion for the rest of your

11

life.

12

I think you need that .
Based upon your plea of guilty,

it is the

13

judgment of the Court that you are guilty of the crime

14

of felony operating a motor vehicle under the influ ence

15

of alcoho l .

16

investigation report,

17

crim i nal punishment adopted by the Idaho Supreme Court.

18

I've already spoken to community safety .

19

strongly that I have an obligation to help you see the

20

seriousness of this and to deter you from committi ng

21

further crime.

22

can because I hate to lose you at this age .

23

a long life to live if you don't kil l yourself.

24

must impose an element of punishmen t , particularly given

25

your criminal record.

In addition to the presentence
I 've reviewed the objectives of

I feel

I must see to your rehabilitation,

22

TRACY E. BARKSDALE, RPR, CSR 999
(208) 736 - 4039

APPENDIX B – Page 4

if I

You ' ve got
And I

I

have also reviewed and considered the Idaho

Code section 19—2521, relative to whether

probation or send you to prison.
circumstances of the case,

it

I

place you on

Based upon all of the

is the judgment of the

Court that you be sentenced to the custody of the Idaho

board of correction for

minimum period of three and

a

maximum period of ten years.

a

That sentence shall run

consecutive t0 Cassia County case number CR—14—3176.
I'll fine you $500.

I'll order you pay restitution in

10

the amount of $100.

I'll require that you pay court

ll

costs as required by statute‘

12

driving privileges for

13

any resumption 0f privileges,

l4

interlock ignition device on any vehicle you operate so

15

long as you are under supervision.

a

I

will suspend your

period of five years, and, upon
you shall have an

do you have any question about that?

16

Now,

17

THE DEFENDANT:

18

THE COURT:

I

don't.

No.

You are advised you have the right

to the Idaho Supreme Court for this judgment.

19

to appeal

20

You have the right to be represented by an attorney on

21

that appeal.

22

be appointed to assist you at public expense,

23

only have 42 days in which to file notice of appeal.

24

think you waived your Rule

25

MS.

If

you cannot afﬁord an attorney,

LAVIN:

35

one will

but you

rights in this case.

And his rights to appeal, Ycur
23
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